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Gary D. Gerstman
Sidley Austin Brown & Wood LLP

Bank One Plaza
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1cago, L > Section:
Rule:
Re:  Saks Incorporated PUb'_ic
Availability:

Dear Mr. Gerstman:

This is in regard to your letter dated February 18, 2004 concerning the shareholder
proposal submitted to Saks by the Massachusetts State Carpenters’ Pension Fund for inclusion in
Saks’s proxy materials for its upcoming annual meeting of security holders. Your letter indicates =~
that the proponent has withdrawn the proposal, and that Saks therefore withdraws its
February 5, 2004 request for a no-action letter from the Division. Because the matter is now
moot, we will have no further comment.

Special Counsel

cc: Thomas J. Harrington , @CESSED
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Massachusetts State Carpenters’ Pension Fund ’ MAR 05 200%
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February 5, 2004

Office of the Chief Counsel r
Division of Corporation Finance
Securities and Exchange Commission
Judiciary Plaza

450 Fifth Street, N.W.

Washington, D.C. 20549

Re:  Saks Incorporated, Commission File No. 1-13113
Shareholder Proposal from Massachusetts State Carpenters Pension Fund

Ladies and Gentlemen:

Saks Incorporated, a Tennessee corporation (the “Company”), has received a letter from
the Massachusetts State Carpenters Pension Fund (the “Proponent”) requesting, pursuant to Rule
14a-8 under the Securities Exchange Act of 1934, as amended, that the Company include a
proposal (the “Proposal”) in the Company’s proxy statement and form of proxy for its 2004
Annual Meeting of Shareholders (the “Company Proxy”).

A copy of the Proponent’s letter, including the Proposal, is enclosed herewith as Exhibit
A. Five additional copies of this letter, including all exhibits, are enclosed herewith.

On behalf of the Company, we hereby notify you and the Proponent (by copy hereof) of
the Company’s intention to omit the Proposal from the Company Proxy for the reasons
hereinafter set forth. The Company respectfully requests the advice of the staff of the Division
of Corporation Finance (the “Staff”) of the Securities and Exchange Commission (the
“Commission”) that it will not recommend any enforcement action to the Commission if the
Company excludes the Proposal pursuant to Rule 14a-8(i)(3).

I The Proposal
. ... The Proposal requests that the Board of Directors initiate the appropriate process to

amend the Company’s governance documents (certificate of incorporation or bylaws) to provide
that nominees standing for election to the Board of Directors receive the vote of a majority of the
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shares entitled to vote and present in person or by proxy at an annual meeting of shareholders in
order to be elected or re-elected.

The first paragraph of the Proponent’s supporting statement is as follows:

Our Company is incorporated in the state of Delaware. Delaware’s
corporate law provides that a company’s certificate of incorporation or
bylaws may specify the number of votes that shall be necessary for the
transaction of business. (8 Del. C. 1953, Section 216 — Quorum and
required vote for stock corporations). Further, the law provides that in the
absence of any such specification in the certificate of incorporation or
bylaws of the corporation, directors ““shall be elected by a plurality of the
votes of the shares present in person or represented by proxy at the
meeting and entitled to vote on the election of directors.” Our Company
presently does not specify a vote requirement other than a plurality for the
election of directors, so Company directors are elected by a plurality of the
vote.

The full text of the Proposal is set forth in the letter from the Proponent attached hereto as
Exhibit A.

Il Rule 14a-8(i)(3)

A. The Proposal may be omitted pursuant to Rule 14a-8(i)(3) because it is
materially false. '

Rule 14a-8(i)(3) allows the exclusion of a shareholder proposal where the proposal or
supporting statement is contrary to any of the Commission’s proxy rules. A shareholder
proposal or supporting statement may be excluded when it is “contrary to any of the
Commission’s proxy rules, including Rule 14a-9, which prohibits materially false or misleading
statements in proxy soliciting materials." The Proponent’s supporting statement is on its face
materially false. First, the Proponent states that the Company is a Delaware corporation, but in
fact the Company is a Tennessee corporation. . Second, the Proponent cites a particular section of
the Delaware General Corporation Law regarding stockholder voting and discusses this
provision. This portion of the Proponent’s supporting statement is inapplicable and misleading
and would require extensive editing in order to bring the Proposal in compliance with the proxy
rules.

As a result of the extensive edits that would be required in connection with revising the
Proposal, the Company should be permitted to exclude the entire Proposal. In Kmart
Corporation (February 29, 1996) (the “Kmart Letter™), the proponent requested that the board of
directors of Kmart amend its bylaws to provide that directors of the Company receive a majority




SIDLEY AUSTIN BROWN & WOOD LLP CHICAGO

February 5, 2004
Page 3

of the votes cast in order to remain in office, provided that, under the proposal, no more than
three directors could be unseated in any one election due to lack of sufficient votes. Under the
laws of Kmart’s state of incorporation, however, the proposal could only be implemented by
amending Kmart’s articles of incorporation — not the bylaws. Although the proponent in the
Kmart Letter requested that the Staff permit him to cure the defect by changing the words in the
proposal from “the Bylaws” to “the Articles of Incorporation,” the Staff concurred with Kmart
that the proposal could be excluded. The Kmart Letter is clear support for excluding the
Proposal.

In the event that the Staff currently believes that it is appropriate to allow a proponent to
make the type of change that was necessary in the Kmart Letter, the Proposal requires
considerably more significant revisions than those required in the Kmart Letter. In addition to
revising the supporting statement to state that the Company is a Tennessee corporation, the
Proponent will need to revise substantial portions of the first paragraph of the supporting
statement to reflect the applicable provisions of the Tennessee Business Corporation Act, rather
than the Delaware General Corporation Law. In Staff Legal Bulletin No. 14, the Staff stated that
“when a proposal and supporting statement will require detailed and extensive editing in order to
bring them into compliance with the proxy rules, we may find it appropriate for companies to
exclude the entire proposal, supporting statement, or both, as materially false or misleading.”
The Proponent should not be permitted to make the extensive edits that would be required in
order to bring the Proposal in compliance with the proxy rules.

B. ‘The Proposal may be omitted pursuant to Rule 14a-8(i}(3) because it is vague
and indefinite.

A proposal is sufficiently vague and indefinite to justify its exclusion where “neither the
stockholders voting on the proposal, nor the company in implementing the proposal (if adopted),
would be able to determine with any reasonable certainty exactly what actions or measures the
proposal requires.” Philadelphia Electric Co. (July 30, 1992). The Staff has regularly applied
this standard for vagueness in connection with proposals involving the election of directors. See
Intérnational Business Machines Corporation (January 10, 2003) (proposal requiring two
nominees for each new member of the board excluded under Rule 14a-8(i)(3) as vague and
indefinite); Dow Jones & Company, Inc. (March 9, 2000) (proposal relating to procedures for the
election of directors excluded under Rule 14a-8(i)(3) as vague and indefinite); Organogenesis,
Inc. (April 2, 1999) (proposal relating to the procedures for the nomination and election of
directors excluded under Rule 14a-8(i)(3) as vague and ambiguous); and Faqua Industries, Inc.
(March 12, 1991) (proposal that would prevent any major shareholder which currently has three
board seats from compromising the ownership of the other stockholders excluded where the
meaning and application of terms and conditions in the proposal “would have to be made without
guidance from the proposal and would be subject to differing interpretations”).

The Proposal, on its face, is deceptively simple. However, the Proponent’s simplistic
approach to a complex matter — the voting requirement for the election of directors — results in a




SIDLEY AUSTIN BROWN & WOOD LLP CHICAGO

February 5, 2004
Page 4

- Proposal in which the shareholders will not understand what they are being asked to consider and
the Board of Directors will not understand what they are being asked to implement. As
discussed below, the Proposal is vague and indefinite in important conceptual respects in
scenarios in which no director nominee receives the requisite vote in the Proposal or the number
of director nominees receiving the requisite vote is insufficient to enable the Company to
continue to comply with the listing standards of the New York Stock Exchange (the "NYSE").
Moreover, the Proposal is even vague and indefinite due to the incompleteness of its language
applicable to the scenario in which the number of director nominees receiving the requisite vote
exceeds the number of board seats.

Scenario 1. No Director Nominee Receives the Requisite Vote.

It is possible that, if the Proposal were adopted, there could be an election (particularly in
the context of a contested election) in which no director nominee receives the vote of a majority
of the shares entitled to vote and present in person or by proxy. For example, if there were two
slates of three director nominees competing for three seats on the Board and 100,000,000 shares
present in person or by proxy entitled to vote on the matter, the outcome of the election could be
as follows: Director Nominees A, B and C receive 48,000,000 votes; Director Nominees D, E
and F receive 45,000,000 votes; and there are 7,000,000 “withhold authority”” votes from all of
the Director Nominees. Although the shareholders have clearly voted in favor of a particular
slate of directors and only a small percentage of shareholders has withheld support, the plain
language of the Proposal indicates that none of the director nominees would be entitled to seats
on the Board. Although the Proponent has chosen in the supporting statement to cite an example
in which 90% of the votes cast has been withheld, the example above illustrates the same result
in the more likely scenario where only a small percentage of the votes cast has been withheld. In
such circumstances, the Proposal is unclear and confusing as to the consequences associated with
such an outcome. Even in the proposal set forth in the Kmart Letter, the proponent recognized
that there should never be circumstances in which no directors are elected and, as a result, the
proposal provided that no more than three directors could be unseated in any one election due to
lack of sufficient votes.

Scenario 2. An Insufficient Number of Director Nominees Receives the Requisite
Vote. ) '

In addition to the scenario described above, there is a broad range of possible scenarios in
which some director nominees receive a majority of the votes cast, but one or more director
nominees do not receive such a majority. If the Proposal were adopted, it is possible that,
following an election, certain of the Company’s nominees, who have been independent directors,
would not receive the requisite vote in the Proposal and, as a result, the Company would no
longer be in compliance with the NYSE listing standards. Pursuant to Section 303A of the
NYSE Listed Company Manual, a listed company must have (i) a majority of independent
directors, (ii) an audit committee, a compensation committee and a nominating/corporate
governance committee composed entirely of independent directors, (iii) an audit committee that
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satisfies the requirements of Rule 10A-3 under the Securities Exchange Act of 1934 (which
includes additional independence requirements) and (iv) an audit committee with a minimum of
three members meeting the NYSE financial literacy requirements and one member having
accounting or related financial management expertise. Despite these NYSE requirements, the
Proposal does not specify what, if any, procedures are to be taken by the Company if the
shareholders fail to elect a sufficient number of directors who comply with these standards. For
example, it is unclear whether the Proponent would require the Company to incur the
considerable expense of holding a special meeting of shareholders to vote on new director
nominees so as to continue to satisfy the NYSE requirements. In order to avoid these
uncertainties, the Proposal would be required to have included recommendations regarding these
potential results.

The circumstances in which some director nominees receive a majority of the votes cast,
but one or more director nominees do not receive such a majority, become particularly likely
when the number of director nominees exceeds the number of available board seats. In
proposed rules regarding security holder director nominations (Release No. 34-48626), the
Commission appears to recognize this problem. The Commission notes that its proposed rule,
which would under certain circumstances require companies to include in their proxy materials
security holder nominees for election as director, “is drafted assuming that in most cases
plurality voting would apply to an election of directors in which the inclusion of a security holder
nominee resulted in more nominees than available seats on the board of directors.” In fact, the
Commission was seeking comments regarding the potential issues which would arise in an
election where a company’s governing instruments provided for other than plurality voting (e.g.,
majority voting). In addition to recognizing the complexities associated with a majority voting
requirement, the Commission acknowledges the critical importance of complying with the NYSE
rules. The Commission’s proposed rules not only require a nominating security holder to
represent that the nominee meets the objective criteria for “independence” in the NYSE rules,
but they also allow a company to exclude a security holder nominee in its proxy materials if the
nominee’s candidacy or, if elected, board membership, would violate rules of a national
securities exchange. Because the Proposal ignores all of these complexities, the shareholders of
the Company will not understand what they are being asked to consider and the Board of
Directors of the Company will not understand what they are being asked to implement.

" "Scenario 3. The Number of Director Nominees Receiving the Requisite Vote
Exceeds the Number of Board Seats.

The Proposal is vague regarding the scenario in which the number of director nominees
receiving a majority of the shares entitled to vote and present in person or by proxy exceeds the
number of available Board seats. For example, if there were four director nominees competing
for three seats on the Board and there were 100,000,000 shares present in person or by proxy and
entitled to vote on the matter, the outcome of the election of directors could be as follows:
Director Nominees A, B, C and D receive 85,000,000, 80,000,000, 70,000,000 and 65,000,000
votes, respectively. Although the Proposal is entitled the “Director Election Vote Threshold
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Proposal” and there is one reference in the supporting statement to the Proposal being a threshold
vote, the Proposal remains vague and indefinite because there is no explanation in the supporting
statement that there must be a two-step mechanism of first applying the majority vote threshold
and then applying a requirement (left unstated in the Proposal) that the director nominees
receiving the greatest number of votes would be elected.

II1. Conclusion

The Proponent’s supporting statement is on its face materially false. The Proponent
states that the Company is a Delaware corporation, cites a particular section of the Delaware
General Corporation Law regarding stockholder voting and discusses this provision. As a result
of the extensive edits that would be required in connection with revising the Proposal, the
Company should be permitted to exclude the entire Proposal.

Additionally, because the Proposal does not specifically address the scenarios in which
(1) no director nominee receives a majority of the votes cast or (ii) an insufficient number of
independent or financially literate director nominees are re-elected with the result that the
Company is no longer in compliance with NYSE listing standards, neither the shareholders
voting on the Proposal, nor the Company in implementing the Proposal (if adopted) will be able
to determine with any reasonable certainty exactly what actions or measures the Proposal
requires. Moreover, in order for the Proposal to be understood at all, it relies on a two-step
voting mechanism, with the second step left unstated in the Proposal. Accordingly, we believe
that for these additional reasons the Proposal may be excluded pursuant to Rule 14a-8(i)(3).

Based on the foregoing, the Company respectfully requests your advice that the Staff will
not recommend any enforcement action to the Commission if the Company excludes the
~ Proposal from the Company Proxy.

If you have any questions with respect to this matter, please contact the undersigned at
(312) 853-2060.

Very truly yours,

Xy bt

Gary D. Gerstman




EXHIBIT A

See attached.
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Hatrman

H:rry‘ R Dae
Earpeive Uimecior

{SENT VIA FACSTMILE 865-981-6325]
December 19, 2093

Ms. Julia Bentley
Carporate Secretary
Saks, [no, ‘

750 Lakeshore Parkway
Birmingham, AL 35211

Re: Sharebolds Proposal
Dozt Ms. Bentley:

On behalf of the Massachusatts State Carpenters Pansion Fund (“Fund™), I bercby submit
the enclosed sharcholder proposal (“Proposal”™) for {nclusion in the Saks, Ine. ("Compuny™)
proxy statemant to be cirerlated 0 Company shareholders (n conjunction with the next annual
mesting of abarsholders. ‘1he Proposal ralates o the issue of the vote necessary for election w
the Company’'s board of dirextors. The Proposal is submirt=d under Rule 14{a)-8 (Proposals of
Security Holders) of the U S. Secunines and SExchange Uomumisaion proxy regulations,

The Fund is the bemelicial ywoer of spproamately 2,700 sharee of the Company's
comman stock that have been held cononuonsly for more thao 2 year prior o this date of
supmussion. The Fund and other Carpenter pension funds are long-tamm holders of the
Company's common stock.

The Fund intends 10 Lolé the shares ‘arough the dale of the Company's next snnual
mmg of sharshaolders. Toe recocs holder of “he stock will p{cvﬁd:ﬁ the appmpriktc verficatan
of the Fund’s beneficial vwnesiip by scparate jetter.  Either the undersigned or a dsaipnated
repredeawsive will present the Fruposal for coasideration at the arnual moeting of sharehnldars.
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If you have apy questions or wish o discuss the Proposal, plaase contart nur Carprmte
Govemagee Advisor, Bédward 1. Durkin, at (202) 346-6206 cxr 221, Copies of comrespcadence
or a request for a "po-avtion” ivtiar shouid likewise he forwarded to Mr. Durkin ar United
Bretherhocod of Carpenters, Carpenters Corporetc Governance Project, 101 Constimtion Avenue,
NW, Washingtan D.C. 20001 or faged to 202-3.45 4871,

swcerely,
T AN AN

Thornas . Harsington
Fund Chairnan

cc. BEdward J. Durkin

Enclosure
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Director Election Vote Threshald Proposal

Rasolvad: Thet the sherahaidere of Saks, Inc; |*“Company™) haraby request that
the boand of dirsctors initiate the appropriate process o amend the Company's
govamance documents (cortificate of ‘ncorporation or bylews) to provide that
nominaes standing for election to the board of dimectors must recaiva the vate of
a majority of the sharas entitled to vote ard prasent in person or by proxy at an
annuai meeting of sharshoiders in order to ba dlected or re-alacted io the board
of diractors. ‘

Supporting Statement. Our Campany is incofporated in the state of Delaware.
Delaware corporate law prevides that 2 compahy's certificate of Incorporation ar
bylaws. gy specify the number of voles that snall be necessary for the
transaction of any business. (8 Del. C. 19532, Sdction 216 — Quorum and required
vots for atock corperstions). Further, the law prbvides that Ia the absence of any
guch rpecification in the certificate of ircorporslion or bylaws of the corporatien,
directors “shall oe elected by a plursity of theé voles of the sharms present in
person ar representad by proxy at the meeting and entitled to vote on the

-

electlon of directors.” Cur Cempany presentty dnes not epanify a5 vate

requireament other than a plurality far the clection of dJiregtors, so Company
directors are slected by a slurality of the vote.

Wae feal that It is sppropriate and timely for tha boand fo initiste a changs in the
threghold vote reguired for a nominee 10 ba slacted o the board of directors.
While the governance changs proposed wauld entaif 2 vote of tha shareholders,
the board of direclors s positoned o initiate the amendment process, Wa
believe that In order to make corporate direcior efections more meaningful at our
Company, directors should have to receive the vote of 2 majority of tha shares
sntitied to De voted in & dirsctor slectivn. Under the present systemn, a director
can be re-slected even if a suostantial majority of the votes cast is withhaid from
thet dirsctor.  For cxample. f inere are 100 milion voes represented at a
maating and aliglble to be cast and S0 million of these volas are withheid from a
given candidate, he or she wouid sti be electsd with a plurality of the vote
despite the fact that 80% of the votes cast wilhheid support for that nominee's
election to the board. We believe 1hat 3 diractdr candidate that does not recrive
a majarity of the vote cast should nct be seated as a diractor,

¥ is our contention that the proposed malority vote standard for corporats bosrd
eleations I8 a falr snd reasonable standard znd adoption of such a standard will

strengthen tha corporate governance processes af sur Company. We urge your
support of this Impanrtant governance refonm.
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Office of the Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
Judiciary Plaza

450 Fifth Street, N.W.

Washington, D.C. 20549

Re:  Saks Incorporated, Commission File No. 1-13113
Shareholder Proposal from Massachusetts State Carpenters Pension Fund

Ladies and Gentlemen:

Saks Incorporated, a Tennessee corporation (the “Company”), has received a letter from
the Massachusetts State Carpenters Pension Fund (the “Proponent”) requesting, pursuant to Rule
14a-8 under the Securities Exchange Act of 1934, as amended, that the Company include a
proposal (the “Proposal™) in the Company’s proxy statement and form of proxy for its 2004
Annual Meeting of Shareholders (the “Company Proxy”).

A copy of the Proponent’s letter, including the Proposal, is enclosed herewith as Exhibit
A. Five additional copies of this letter, including all exhibits, are enclosed herewith.

On behalf of the Company, we hereby notify you and the Proponent (by copy hereof) of
the Company’s intention to omit the Proposal from the Company Proxy for the reasons
hereinafter set forth. The Company respectfully requests the advice of the staff of the Division
of Corporation Finance (the “Staff”) of the Securities and Exchange Commission (the
“Commission”) that it will not recommend any enforcement action to the Commission if the
Company excludes the Proposal pursuant to Rule 14a-8(i)(3).

I The Proposal

‘The Proposal requests that the Board of Directors initiate the appropriate process to
amend the Company’s governance documents (certificate of incorporation or bylaws) to provide
that nominees standing for election to the Board of Directors receive the vote of a majority of the
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shares entitled to vote and present in person or by proxy at an annual meeting of shareholders in
order to be elected or re-elected.

The first paragraph of the Proponent’s supporting statement is as follows:

Our Company is incorporated in the state of Delaware. Delaware’s
corporate law provides that a company’s certificate of incorporation or
bylaws may specify the number of votes that shall be necessary for the
transaction of business. (8 Del. C. 1953, Section 216 — Quorum and
required vote for stock corporations). Further, the law provides that in the
absence of any such specification in the certificate of incorporation or
bylaws of the corporation, directors “shall be elected by a plurality of the
votes of the shares present in person or represented by proxy at the
meeting and entitled to vote on the election of directors.” Our Company
presently does not specify a vote requirement other than a plurality for the
election of directors, so Company directors are elected by a plurality of the
vote. ‘

The full text of the Proposal is set fofth in the letter from the Proponent attached hereto as
Exhibit A.

II.  Rule 14a-8()(3)

A. The Proposal may be omitted pursuant to Rule 14a-8(i)(3) because it is
materially false.

Rule 14a-8(i)(3) allows the exclusion of a shareholder proposal where the proposal or
supporting statement is contrary to any of the Commission’s proxy rules. A shareholder
proposal or supporting statement may be excluded when it is “contrary to any of the
Commission’s proxy rules, including Rule 14a-9, which prohibits materially false or misleading
statements in proxy soliciting materials." The Proponent’s supporting statement is on its face
materially false. First, the Proponent states that the Company is a Delaware corporation, but in
fact the Company is a Tennessee corporation. Second, the Proponent cites a particular section of
the Delaware General Corporation Law regarding stockholder voting and discusses this
provision. This portion of the Proponent’s supporting statement is inapplicable and misleading
and would require extensive editing in order to bring the Proposal in compliance with the proxy
rules.

As aresult of the extensive edits that would be required in connection with revising the
Proposal, the Company should be permitted to exclude the entire Proposal. In Kmart
Corporation (February 29, 1996) (the “Kmart Letter”), the proponent requested that the board of
directors of Kmart amend its bylaws to provide that directors of the Company receive a majority
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of the votes cast in order to remain in office, provided that, under the proposal, no more than
three directors could be unseated in any one election due to lack of sufficient votes. Under the
laws of Kmart’s state of incorporation, however, the proposal could only be implemented by
amending Kmart’s articles of incorporation — not the bylaws. Although the proponent in the
Kmart Letter requested that the Staff permit him to cure the defect by changing the words in the
proposal from “the Bylaws” to “the Articles of Incorporation,” the Staff concurred with Kmart
that the proposal could be excluded. The Kmart Letter is clear support for excluding the
Proposal. : ‘

‘ In the event that the Staff currently believes that it is appropriate to allow a proponent to
make the type of change that was necessary in the Kmart Letter, the Proposal requires
considerably more significant revisions than those required in the Kmart Letter. In addition to
revising the supporting statement to state that the Company is a Tennessee corporation, the
Proponent will need to revise substantial portions of the first paragraph of the supporting
statement to reflect the applicable provisions of the Tennessee Business Corporation Act, rather
than the Delaware General Corporation Law. In Staff Legal Bulletin No. 14, the Staff stated that
“when a proposal and supporting statement will require detailed and extensive editing in order to
bring them into compliance with the proxy rules, we may find it appropriate for companies to
exclude the entire proposal, supporting statement, or both, as materially false or misleading.”
The Proponent should not be permitted to make the extensive edits that would be required in
order to bring the Proposal in compliance with the proxy rules.

B. 'The Proposal may be omitted pursuant to Rule 14a-8(i)(3) because it is vague
and indefinite.

A proposal is sufficiently vague and indefinite to justify its exclusion where “neither the
stockholders voting on the proposal, nor the company in implementing the proposal (if adopted),
would be able to determine with any reasonable certainty exactly what actions or measures the
proposal requires.” Philadelphia Electric Co. (July 30, 1992). The Staff has regularly applied
this standard for vagueness in connection with proposals involving the election of directors. See
International Business Machines Corporation (January 10, 2003) (proposal requiring two
nominees for each new member of the board excluded under Rule 14a-8(i)(3) as vague and
indefinite); Dow Jones & Company, Inc. (March 9, 2000) (proposal relating to procedures for the
election of directors excluded under Rule 14a-8(i)(3) as vague and indefinite); Organogenesis,
Inc. (April 2, 1999) (proposal relating to the procedures for the nomination and election of
directors excluded under Rule 14a-8(i)(3) as vague and ambiguous); and Faqua Industries, Inc.
(March 12, 1991) (proposal that would prevent any major shareholder which currently has three
board seats from compromising the ownership of the other stockholders excluded where the
meaning and application of terms and conditions in the proposal “would have to be made without
guidance from the proposal and would be subject to differing interpretations”).

~ The Proposal, on its face, is deceptively simple. However, the Proponent’s simplistic
approach to a complex matter — the voting requirement for the election of directors ~ results ina
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Proposal in which the shareholders will not understand what they are being asked to consider and
the Board of Directors will not understand what they are being asked to implement. As
discussed below, the Proposal is vague and indefinite in important conceptual respects in
scenarios in which no director nominee receives the requisite vote in the Proposal or the number
of director nominees receiving the requisite vote is insufficient to enable the Company to
continue to comply with the listing standards of the New York Stock Exchange (the "NYSE").
Moreover, the Proposal is even vague and indefinite due to the incompleteness of its language
applicable to the scenario in which the number of director nominees receiving the requisite vote
exceeds the number of board seats.

Scenario 1. No Director Nominee Receives the Requisite Vote.

It is possible that, if the Proposal were adopted, there could be an election (particularly in
the context of a contested election) in which no director nominee receives the vote of a majority
of the shares entitled to vote and present in person or by proxy. For example, if there were two
slates of three director nominees competing for three seats on the Board and 100,000,000 shares
present in person or by proxy entitled to vote on the matter, the outcome of the election could be
as follows: Director Nominees A, B and C receive 48,000,000 votes; Director Nominees D, E
and F receive 45,000,000 votes; and there are 7,000,000 “withhold authority” votes from all of
the Director Nominees. Although the shareholders have clearly voted in favor of a particular
slate of directors and only a small percentage of shareholders has withheld support, the plain
language of the Proposal indicates that none of the director nominees would be entitled to seats
on the Board. Although the Proponent has chosen in the supporting statement to cite an example
in which 90% of the votes cast has been withheld, the example above illustrates the same result
in the more likely scenario where only a small percentage of the votes cast has been withheld. In
such circumstances, the Proposal is unclear and confusing as to the consequences associated with
such an outcome. Even in the proposal set forth in the Kmart Letter, the proponent recognized
that there should never be circumstances in which no directors are elected and, as a result, the
proposal provided that no more than three directors could be unseated in any one election due to
lack of sufficient votes.

Scenario 2. An Insufficient Number of Director Nominees Receives the Requisite
Vote. |

In addition to the scenario described above, there is a broad range of possible scenarios in
which some director nominees receive a majority of the votes cast, but one or more director
nominees do not receive such a majority. [f the Proposal were adopted, it is possible that,
following an election, certain of the Company’s nominees, who have been independent directors,
would not receive the requisite vote in the Proposal and, as a result, the Company would no
longer be in compliance with the NYSE listing standards. Pursuant to Section 303A of the
NYSE Listed Company Manual, a listed company must have (i) a majority of independent
directors, (ii) an audit committee, a compensation committee and a nominating/corporate
governance committee composed entirely of independent directors, (iii) an audit committee that
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satisfies the requirements of Rule 10A-3 under the Securities Exchange Act of 1934 (which
includes additional independence requirements) and (iv) an audit committee with a minimum of
three members meeting the NYSE financial literacy requirements and one member having
accounting or related financial management expertise. Despite these NYSE requirements, the
Proposal does not specify what, if any, procedures are to be taken by the Company if the
shareholders fail to elect a sufficient number of directors who comply with these standards. For
example, it is unclear whether the Proponent would require the Company to incur the
considerable expense of holding a special meeting of shareholders to vote on new director

- nominees so as to continue to satisfy the NYSE requirements. In order to avoid these
uncertainties, the Proposal would be required to have included recommendations regarding these
potential results. '

The circumstances in which some director nominees receive a majority of the votes cast,
but one or more director nominees do not receive such a majority, become particularly likely
when the number of director nominees exceeds the number of available board seats. In
proposed rules regarding security holder director nominations (Release No. 34-48626), the
Commission appears to recognize this problem. The Commission notes that its proposed rule,
which would under certain circumstances require companies to include in their proxy materials
security holder nominees for election as director, “is drafted assuming that in most cases
plurality voting would apply to an election of directors in which the inclusion of a security holder
nominee resulted in more nominees than available seats on the board of directors.” In fact, the
Commission was seeking comments regarding the potential issues which would arise in an
election where a company’s governing instruments provided for other than plurality voting (e.g.,
majority voting). In addition to recognizing the complexities associated with a majority voting
requirement, the Commission acknowledges the critical importance of complying with the NYSE
rules. The Commission’s proposed rules not only require a nominating security holder to
represent that the nominee meets the objective criteria for “independence” in the NYSE rules,
but they also allow a company to exclude a security holder nominee in its proxy materials if the
nominee’s candidacy or, if elected, board membership, would violate rules of a national
securities exchange. Because the Proposal ignores all of these complexities, the shareholders of
the Company will not understand what they are being asked to consider and the Board of
Directors of the Company will not understand what they are being asked to implement.

Scenario 3. The Number of Director Nominees Receiving the Requisite Vote
Exceeds the Number of Board Seats.

The Proposal is vague regarding the scenario in which the number of director nominees
receiving a majority of the shares entitled to vote and present in person or by proxy exceeds the
number of available Board seats. For example, if there were four director nominees competing
for three seats on the Board and there were 100,000,000 shares present in person or by proxy and
entitled to vote on the matter, the outcome of the election of directors could be as follows:
Director Nominees A, B, C and D receive 85,000,000, 80,600,000, 70,000,000 and 65,000,000
votes, respectively. Although the Proposal is entitled the “Director Election Vote Threshold
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Proposal” and there is one reference in the supporting statement to the Proposal being a threshold
vote, the Proposal remains vague and indefinite because there is no explanation in the supporting
statement that there must be a two-step mechanism of first applying the majority vote threshold
and then applying a requirement (left unstated in the Proposal) that the director nominees
receiving the greatest number of votes would be elected.

HI1. Conclusion

The Proponent’s supporting statement is on its face materially false. The Proponent
states that the Company is a Delaware corporation, cites a particular section of the Delaware
General Corporation Law regarding stockholder voting and discusses this provision. As a result
of the extensive edits that would be required in connection with revising the Proposal, the
Company should be permitted to exclude the entire Proposal.

Additionally, because the Proposal does not specifically address the scenarios in which
(1) no director nominee receives a majority of the votes cast or (ii) an insufficient number of
independent or financially literate director nominees are re-elected with the result that the
Company is no longer in compliance with NYSE listing standards, neither the shareholders
voting on the Proposal, nor the Company in implementing the Proposal (if adopted) will be able
to determine with any reasonable certainty exactly what actions or measures the Proposal
requires. Moreover, in order for the Proposal to be understood at all, it relies on a two-step
voting mechanism, with the second step left unstated in the Proposal. Accordingly, we believe
that for these additional reasons the Proposal may be excluded pursuant to Rule 14a-8(1)(3).

Based on the foregoing, the Company respectfully requests your advice that the Staff will
not recommend any enforcement action to the Commission if the Company excludes the
Proposal from the Company Proxy.

If you have any questions with respect to this matter, please contact the undersigned at
(312) 853-2060.

Very truly yours,

Gary D. Gerstman
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See attached.
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Ms. Julia Bentley
Corporate Secretary
Saks, [a¢,

750 Lakesbore Parkway
Birmingham, AL 35211

Re: Starenolder Proposal
Dear Ms. Bentley

On behalf of the Massachusetts State Carpenters Pansion Fund (“Fund™), 1 bereby submit
the snclosed sharcrolder proposal (“Proposal”™) for inclusion in the Saks, Inc (“Compuny™
proxy Matamant to bs cirevtlated n Company sharelolders (a conjunction with the next anmial
meeting of apareholders. ‘The Proposal ralates o the issue of the vore necessary for electdon
the Company’s board of dirxtors  The Proposal is submint=d under Rule 14(a)-8 (Proposals of
Secarity Holders) of the U S. Secunitics and Exchange Comrnission proxy regulations.

The Fund is the beuefictal uwoer of approuimately 2,/UG shares of the Company’»
common stock that have been held conmnuorsiy for more than a year prior © this date of
submussion The Fund and other Carpenter pennion Suinds are lungterm hboldars of the
Company’ s comunon stock.

The Fund miends W0 hold the shares ‘arough e dute uf the Company’s noxt swiual

mecung of sharsholders, The reears holder of “he stock wil] provide the appropriste veiitfication

"of the Fund's bercficlal uvwnershio by scparar: ictter. Fitber the undersigned or a dasignated
represeQ@uye Wil presenl the Pruposal i1 coas:dersion at the arnual moeting of sharehnlders.
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If you have any questicng or wish 3 d:gcuse the Propasal, plaase enntacr nor Carparate
Guvemagee Advisar, Bdward T Durkin, at (203) 346-8206 sxt 221. Copies of coresponcence
or a request for a “ac-action” :otter should likewite be (orwurded (o Mr. Drkin ar United
Rratheshocd of Carpenters, Carpenters Corporaic Governmes Project, |01 Coustinution Avenue,
NW, Waghingtan D.C. 20001 or faxed to 202 313 487}

Stocerely,

ﬂ-../;/...‘,z:

Thomas J. Harmingtan
Fund Chairman

oc. Edward 1. Durkdn

Enclosure
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Dircctor Election VQta{Thrquhold Proposal

Reacotved: Thet the sharenaldere of Saks, Inc; {“Company”) haraby request that
ths board of directors initiate the appropriate process ta amend the Company's
govemance documents (certificate of ncorpomation or tylews) to provide that
naminaes standing for election lo the Hoard of directors must recaive the vote of
a majarity of the sharas enttled to vote and présent in person or by proxy at an
annual meeting of sharehoiders in order to be ¢lected of re-alacted to the board

of directors.

Supperting Statemeant; Our Campany s incodporated in the state of Delaware.
Delaware corporate law prevides that a company's certificale of Incorporation or
bylaws nay specify the number of votecs that snall be necessary for the
transaction of any business. (8 Dei. C. 1953, Sdction 216 — Quorum and required
vota for stock corporatiors). Further, the law prbvides that in the absence of any
such specification in the cerfificate of ircorpormlion or bylaws of the corporatlen,
directors “shall se e'ected Dy a plurzity of theé voles of the shares present in
perscn of represeniad by proxy 3t the meeting and entitied to vote on the
electlon of directors.” Cur Company presantty daas not sperify a vote
requiremaent other than a plurality fcr the claction of directors, so Company
directors are siectead by a olurality of the vots,

Wa feai that ' is sppropriate and imely ior the ocard ‘o intiste a change in the
threghold vote required for a naminee 0 bo elacted (o the board of directors.
While the governance change proposed wauid entail a vote of tha shareholders,
the board af dlreclors 's positicned ‘g initate the amendment prmeess. We
peliave that In order to make corporate diraclor etections more meaningful at our
Company, directors shodld have to recenve tha vote af @ majortty of the shares
antitled to e voted in & director electivn. Under the present system, a girscw
can be re-slected even if a substantial najority of the votes cast is withheid fram
thet glractor.  For cxample, f nere are 00 milion votes represented st a
maating and eliglhla to be cast and S0 miliior of thesa votes are withheid from a
given cancidats, he or she would st. bde elected with a piurality of the vote
despite the fact that 80% of the votes cast witnheid sLpport for that nominee's
slection to tha board. We believe (N4l . diractdr candidate that does not remive
a maljority of the vote cast should nct be seated as a diractor.

i is our contention that the proposed majority vole standard for corporats board
eleations Ia a falr amd reasonable standard and adoption of such a standarg wili
sirengthen tha cnmporate governanca procasses af sur Company. We urge your
support of this Important governance re T,
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February 18, 2004

Office of the Chief Counsel . N f e
Division of Corporation Finance : ce -
Securities and Exchange Comm.lssmn ,
- Judiciary Plaza )

450 Fifth Street, N.W. :
Washington, D.C. 20549

Re:  Saks Incorporated, Commission File No. 1-13113
Shareholder Proposal from Massachusetts State Carpenters Pension Fund

~ Ladies and Gentlemen:

Saks Incorporated, a Tennessee corporation (the “Company”), has received a letter from
the Massachusetts State Carpenters Pension Fund (the “Proponent”) withdrawing its Director
Election Threshold Vote shareholder proposal (the “Proposal”). A copy of the Proponent’s
withdrawal letter is attached hereto as Exhibit A.

~ On behalf of the Company, we hereby notify you and the Proponent (by copy hereof)
that, as a result of the withdrawal letter from the Proponent, the Company’s no-action request

 dated February 5, 2004 relating to the Proposal is being withdrawn.

. If you have any questions with r&spect to this matter, please contact the unders:gned at
(3 12) 853-2060.

Very truly yours,

Chobitn,

Gary D. Gerstman

" SIDLEY AUSTIN BROWN & WOODLLP IS AN ILLINOIS LIMITED LIABILITY PARTNERSHIP PRACTICING IN AFFILIATION WITH OTHER SIDLEY AUSTIN BROWN & WOOD PARTNERSHIPS




EXHIBIT A

‘See attached.

CH1 2887175v]




Carpenters Benefit Funds

(SENT VIA FACSIMILE 865-981-6325}
© Febraary 17,2004
Ms. Julia Beatley
Corporate Secretary
Saks, Inc. .
750 Lakeshore Parkway
Birmingham, AL 35211
 Rer Shareholder Proposal
Dear Ms. Bentley:

_ On behalf of the Massachuscits State Carpenters Pension Fund ("Pund”), I hereby

formally withdraw the Director Election Threshold Vote sharcholder proposal (“Proposal”)-
- submitted to Saks, Inc. on December 19, 2003. The incarrect presentation of Saks, Inc. a5 2

Delaware corporation in the Proposal’s Supporting Statement is the basis for this withdrawal. .

: Siacerely, y

| ThomasJ.Har:ihgtm]
Fund Chaicman

e, Gary D: Gerstman, Sidley Austin Brovm & Wood LLP
~ Edward J. Durkin ' :




